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PART 1

The History of Law Reform in Solomon Islands

Section 4 of the Official Oaths Act, (Cap. 24) requires that the members of the Committee on the Prerogative of Mercy, Electoral Commission, Law Reform Commission, Judicial and Legal Service Commission, Police and Prisons Service and the Public Service Commission to take the oaths of allegiance and of office before the Chief Justice before taking up office as members of those bodies.  All but the Law Reform Commission are bodies set up under the Constitution.  The Oaths Act came into operation on 7th July, 1978, the date of Independence.  It seems to suggest that the idea to have a Law Reform Commission had already been discussed before Independence and was going to be included in the Independence Constitution but was aborted perhaps on advice.  However, its inclusion in section 4 of the Oaths Act clearly foresees that one day a Law Reform Commission would be set up in Solomon Islands after Independence.

On the political front, nothing was happening until in the early 1980s.  One political party had as part of its manifesto the law reform agenda.  The Government Program of Action, 1981-1984, stated that a Solomon Islands lawyer should be sent to Papua New Guinea to study the Law Reform Commission there and to return to set one up for Solomon Islands.  Nothing happened.  Again, the Government Development Plan, 1985-1989 stipulated that the Law Reform Commission was to be set up in 1987 and again, nothing happened.

However, in 1985, an internally organized Judicial Conference resolved that a Law Reform Commission should be set up as soon as possible.  This call was subsequently repeated without much success.  There was however some confusion over the difference between law reform and law revision.  
The Constitution does recognize the existence of customary law and customary law is part of the law of Solomon Islands.  The Constitution itself and any Act of Parliament would however prevail over customary law in the event of any inconsistencies arising.

There was the tendency amongst members of Parliament to promote the status of customary law so as to displace the introduced law of England.  The lawyers, on the other hand, were promoting law revision rather than law reform.  Although law reform proper did not have a champion, it gained momentum under the banners of customary law and law revision as catalysts for the establishment for the establishment of a Law Reform Commission in Solomon Islands.

The opportunity came in January, 1994 when the National Parliament in Solomon Islands debated the Solomon Islands Law Reform Commission Bill, 1994.  In introducing the second reading, the Minister for Justice, who was a lawyer, said-

“…Both the political government and the law related government agencies in the past stressed the importance of law reform.  Placing law reform on the agenda by past governments clearly sounded out a simple and clear message.  That the pressing need for establishment of a law reform body in Solomon Islands is valid and has been long overdue and cannot now be treated as an item of lesser priority.  My move now to table this Bill merely builds on the foundation that past governments have laid.  And I wish to thank them for their part in this process…”

The Solomon Islands Law Reform Commission Act came into operation soon after passage in Parliament, following the Royal Assent.  The then Attorney‑General, Mr. Kabui, left the office of the Attorney-General at the end of 1994.  He became the first Chairman of the Solomon Islands Law Reform Commission in the beginning of 1995.  The term of office for the Chairman is five years.  The Chairman has to be a person of at least five years standing qualified to practice as a barrister or a solicitor.  The other four members are part-time, appointed for a term of four years in each case.  The part-time members must be drawn from the areas of social welfare and religious affairs, criminal administration and sociology, anthropology or Solomon Islands culture.  
Apart from the Chairman and a lawyer who represents the area of criminal administration, the other three members are lay persons, being a woman, a bishop and a retired senior government officer.  The appointment of lay persons is a legal requirement under the Act.  This was a compromise to accommodate the wishes of members of Parliament who promoted the status of customary law as against those who accepted the introduced law as being there to stay whatever the case be irrespective of any subsequent changes of government in the future.

The Law Reform Commission, amongst other things, can make recommendations in relation to the restatement, codification, amendment or reform of traditional or customary law.  The inclusion of this provision in the Act was to satisfy those who were advocating the supremacy of customary law in Solomon Islands.

When the Chairman took office in early 1995, the government budget allocation was the sum of SI$165, 000.  The Law Reform Commission occupied only three rooms from day one.  One is the Chairman’s office, the other for the Chairman’s Personal Secretary and the third one was occupied by the Secretary to the Law Reform Commission.

The Chairman started off with an office, one chair, a desk and a telephone.  There were no law books or any other legal materials.  There were two posts for research officers but they were never filled due to lack of local manpower.  There was also no scope for recruitment of overseas personnel due also to lack of funds from the budget allocation.

With funding from within the government, the Chairman with the Minister of Justice and Legal Affairs and his Permanent Secretary were able to visit the Australian Law Reform Commission in Sydney and the Law Reform Commission of Queensland.  The purpose of the visit was to look and learn from the already established Law Reform Commissions in Australia how they were organized, funded, staffed and how they went about putting the law reform process in place.  By coincidence, the Chairman of the Queensland Law Reform Commission was Justice Glenn William who was then the sitting member of the Solomon Islands Court of Appeal.  Justice Roslyn Atkinson, now the Chairperson of the Queensland Law Reform Commission, was a member of the then Queensland Law Reform Commission.  Useful discussions took place and the Chairman and his party returned to Solomon Islands.

The Queensland Law Reform Commission later donated law reports to the Solomon Islands Law Reform Commission.  The Queensland Law Reform Commission also arranged and part paid for an attachment for a week for the Secretary of the Solomon Islands Law Reform Commission at the Queensland Law Reform Commission.

It became apparent at home that the Chairman had to wear two hats, being the Chairman and the research officer as well.  The Chairman began to think about what terms of reference there should be for the Law Reform Commission, thus creating work for the Law Reform Commission.  The belief was that law reform was to be a long term program and its foundation had to be laid firmly at its inception bearing that in mind.

The Chairman drew up ten references and put them up to the Minister for his approval.  The Minister approved them and returned them to the Chairman.  At this time the Minister was a lay person.

In 1995, The Chairman decided to go further a field and attended the Commonwealth Lawyers Conference in Vancouver, Canada, in 1995.  Apart from attending the main Conference, the Chairman first attended the one day meeting prior to the main Conference of all the Commonwealth Law Reform Agencies.  At that meeting, the Chairman of the Queensland Law Reform Commission gave a paper on the problems of small Law Reform Commissions and gave the Law Reform Commission of Solomon Islands as an example.

The introduction of the Solomon Islands Law Reform Commission resulted in the Commission’s address being put on the mailing lists of other Commonwealth Law Reform Agencies.  
Of the ten references referred to above, there were a few short references, namely; the review of the timber rights acquisition procedure for the harvesting of timber on customary land; land below high water mark and the law of treason.  Work on these references had not progressed to the final report stage.  Some very preliminary work had been done on the review of the law of marriage.  The other references remained untouched.  
An attempt to obtain assistance from abroad for the review of the Penal and the Criminal Procedure Code was not successful.  An initial discussion with the head of the British Volunteer Service (VSO) in Honiara never got off the ground in this regard.  The chance of obtaining overseas assistance on any of the references was not forthcoming and would not be for the foreseeable future.  The Law Reform Commission then was a one man show which was not attracting any overseas assistance.

In May, 1998, the Chairman was appointed a judge of the High Court and resigned.  A request by the newly appointed judge to continue as an acting Chairman of the Law Reform Commission was not accepted by the Chief Justice.  The departure of the Chairman brought about the demise of the Law Reform Commission after three and half years in operation.  The office was closed and not reopened for the following eight years.

The Regional Assistance Mission in Solomon Islands (RAMSI) arrived in Solomon Islands in July, 2003.  This event saw the commencement of the Solomon Islands Justice Sector Institutional Strengthening Program (SILASISP) which concentrated on the police and the prison service.  In 2005, the then Minister responsible for law and justice appointed the former Chairman of the then defunct Law Reform Commission, a sitting High Court judge, the acting Chairman of the Law Reform Commission.  The Minister also appointed the four other part-time members of the Commission.  These appointments were rather symbolic in nature in that there was no budget for the Law Reform Commission for the financial year 2005.  
The Minister who made these appointments was one of the speakers in Parliament in 1994 who supported the passage of the Solomon Islands Law Reform Commission Bill, 1994.  The Permanent Secretary of the Ministry responsible for law and justice with the help of a legal policy adviser had also produced a memorandum for the re-invigoration of the Law Reform Commission.  There was however a budget for the Law Reform Commission for the financial year 2006.

In April, 2006, the acting Chairman of the Law Reform Commission retired from the bench and was immediately appointed the full-time Chairman of the Law Reform Commission.  Although there was a budget, the Law Reform Commission (again) had no staff, office, stationary, furniture and equipment.  The new Chairman had to operate from his High Court Chambers with the permission of the Chief Justice as a temporary measure until the Commission found a home.

Immediate recruitment of staff was not possible due to lack of office space.  The task of finding a suitable office space took longer than expected.  However, the preparatory work had begun.  AusAID had pledged its support in meeting some of the initial setting up costs for the Commission.  It also had made a commitment to fund any adviser posts, provided funds were available.

In the meantime, the new Chairman and one of the Commissioners visited the Fiji Law Reform Commission to see how their Penal and Criminal Procedure Codes were being reviewed and how the job was being done as the Codes of both countries are similar.

In late October, 2006, an office was located and rented by AusAID for the Commission plus the purchase of furniture, computers, stationary, telephone service etc.  The Chairman, a typist and a clerk immediately moved into the new premises.

Again, law reform had rebounded and survived for the slightly wrong reason.  
Law reform was really an appendage to the main stream AusAID assistance in the law and justice sector.  It featured as an important component of the overall strategy to re-strengthening institutions in the law and justice sector.  As the laws of the country are old and out-dated, there was the need to reform them and the Law Reform Commission was the institution to fulfil that role.

There was overall misunderstanding even at government level that law reform was a kind of substitute for legal policy interactions at Ministerial levels in terms of implementing government policies.  There was also some misunderstanding that law reform is law revision.  The laws of Solomon Islands were last revised rather than reformed in 1995.  
PART 2

Re-establishment of the Solomon Islands LRC –the nuts and bolts
Establishing a Law Reform Commission in a developing country can seem like a low priority activity when weighed against competing pressures to establish and support other justice agencies, initiatives and programs that build capacity in the public sector.  However, there are multiple long term benefits in investing scarce resources in a Law Reform Commission that extend beyond the justice sector.  A well designed program can build much needed legal policy skills that can become a resource for the use of other public sector Ministries and the Government.  Establishing an independent LRC is as vital as other authority institutions such as a functioning Auditor-General’s office; Ombudsman, and Leadership Code Commission.   

In my experience, support and funding should be committed on the basis of an initial 5 year investment, recognising that it takes a substantial amount of technical assistance to train local lawyers and administrators to undertake the work and develop the capacity to run a well functioning and sustainable Law Reform Commission.   
What we designed and why………the threshold questions

In designing the Solomon Islands Law Reform Commission there was a series of threshold questions that emerged as we went about setting up the office.  It was a fundamental aspect of the design phase that the LRC was designed to be fully operational and able to function with a minimum of donor assistance within five years.  There was also considerable effort put into maximising the long-term benefits for the community.  One of the most important aspects of the LRC work is the strong role that it will potentially play in providing education and conveying legal knowledge to the general community through the broad and continuing consultation processes of law reform.  

In terms of the policy skills that LRC lawyers should possess, we recognised that it was essential, in terms of sustainability and maximising the benefit to the lawyers and the country, that the recruitment, induction and education of our lawyers be as broad and inclusive as possible.  It was recognised that, with the passage of time, LRC lawyers may move into Government Ministries, occupying influential positions with responsibility for the development of legal policy and legislation.  This meant that from the beginning our aim was to give the lawyers the broadest skill-set possible in terms of legal policy skills.  Ideally over an extended period of time our lawyers will develop their essential skills in research, writing and legal policy formulation to a very high standard.  In addition, they will need to be skilled in providing drafting instructions and working with parliamentary drafters to develop legislation.  They will have to work closely with other Ministries and the judiciary as an integral part of the reform process to understand the capacity and limitations of the relevant agencies.  The full range of legal policy skills will be developed and exercised to turn their research and intellectual work into practical, effective legislation. 

For example, when a reference is near completion, rather than producing a Final Report as would be considered usual practice, the Solomon Islands LRC is thinking about producing a model or draft Bill with a detailed explanatory memorandum.  This could then be provided to the Government to streamline the enactment process.  This approach would be subject to external funding to engage a draftsperson to work directly with the Commission in the latter stages of a reference.  The advantage of this approach is that it makes it much easier for the work of the Commission to be clearly understood and to be progressed by the Government of the day.  It also recognises the capacity restraints within the Solomon Islands legal policy sector.  

Training and Recruitment

Prior to the local lawyers commencing with the Commission the LRC induction manual was designed as a self directed learning tool.  This was initially because we had no Research Manager, and at the time it looked like that situation wasn’t going to change.  The manual contained various articles arranged around themes that directed the reader to absorb the material and carry out certain tasks.  Themes included Law Reform Commission issues; government policy development; international human rights; the Solomon Islands Bill of Rights; law reform developments in Commonwealth jurisdictions; searching Law Reform Commission websites; and criminal law papers.  Although a Research Manager was subsequently appointed, the manual has proved to be a valuable and popular learning resource.

The next challenge was to recruit suitable lawyers.  This proved to be a difficult process given the tiny pool of graduate lawyers available, and the multilayered process that the public service recruitment requires.  In the first round of recruitment, one candidate applied.  He was an excellent candidate, but by the time that his proposed appointment was processed through the official channels, three months had elapsed and his interest in the job had waned accordingly.  The LRC  readvertised the Senior Legal Officer positions and this time had a much larger field: two candidates.  Luckily they were excellent candidates and we felt that their skills and interests made them a perfect fit for the organisation.  The time between application and appointment to the position was about four months.  Fortunately, they remained available, although regrettably unemployed, during the long recruitment period.

In contrast, the UNDP Parliamentary Strengthening Project recruited its team of young lawyers and university graduates almost directly upon completion of their university courses.  They then migrated the filled positions from the UNDP Project to the Solomon Islands Public Service.  This was a highly effective and efficient way to recruit, and maximised the amount of technical skills and assistance that could be transferred since it allowed a much longer period of engagement between the Technical Adviser and the new recruit.  
The Solomon Islands LRC lived with a lot of uncertainty for the first 12 months of its re-establishment.  In November 2006 it was thought that the Research Manager would be commencing early in 2007.  As 2007 rolled on, it became increasingly obvious that there would be no Research Manager that year.  Dealing with such staffing uncertainty added an unexpected challenge whilst attempting to design and build a Commission from scratch.  We were fortunate enough to get approval for the Research Manager position in late November 2007, but further recruitment delays meant that it took until mid April 2008 before the Manager  arrived to take up the position.  

It is clear from our experience that to get the best value from funding, the order of the recruitment and commencement of staff is crucial.  The ideal order would be the Executive Officer set up the organisation, followed very shortly thereafter by the Research Manager and then the team of local lawyers.  This would get the institution up and running faster and increase the amount of time that the Research Manager could spend with the lawyers.  If the aim is to impart legal technical skills and to build an institution that can stand on its own, the initial funding will have the most beneficial impact if staff are recruited in the correct order, and at an early stage in the process.  

Once the lawyers were recruited, our next task was to give them a very thorough and comprehensive training in law reform.   To facilitate this, relationships were formed with similar organisations in the region that could then be called upon to assist us.  For example, we were very grateful to be invited to the Australian Law Reform Commission last year.  It was a tremendous opportunity for our new graduates to spend time with the lawyers in this well respected body.  Our lawyers had the opportunity to work closely with exceptionally talented and experienced lawyers and to have open and frank discussions about the nature of the work.  Topics covered included: methodology; consultation processes; communication; writing reports and the role of the Commissioners.  The opportunity gave our lawyers a good sense of what law reform was about.  On our return to Solomon Islands we spent 2 full days capturing and assimilating what we’d learnt at the ALRC and planning for 2008.   

As a further learning and skill development strategy, our lawyers are expected to provide detailed reports to the Commission after their return from overseas.  These overseas trip reports get attached to our Annual Report as an appendix.  This adds to the transparency and accountability of the LRC, and makes it clear that these trips are genuine career development opportunities.  It is also hoped that the availability of these opportunities to travel and learn overseas may help the LRC to attract and retain high quality staff.  

The LRC Commissioners

The Solomon Islands Law Reform Commissioners are appointed for their knowledge and interest in a variety of areas ranging from social welfare and religious affairs; criminal administration; sociology and anthropology to Solomon Islands culture.  The current Commissioners are: Bishop Riti, who also chairs the Solomon Islands Christian Association which is the peak representative body for the Christian churches; Charles Levo a local lawyer; Sarah Dyer, Chairperson of the  National Council of Women; and Leonard Maenu’u an experienced bureaucrat with an extensive knowledge of land and cultural issues.  

It is early days in the life of the Commission so it is difficult to judge how our Commissioners will contribute to the research work, and be able to develop a detailed understanding of the criminal law in order to comment or sign off on the work on the Penal Code and Criminal Procedure Code.  One of the advantages of having non-lawyers as Commissioners is that they will be a very good testing ground in terms of assessing whether our writing is pitched at a level that can be easily understood by the wider community.   

Our initial approach has been to keep the Commissioners informed about how the re-establishment of the Commission was progressing; and to involve them in strategic planning exercises that contributed to the LRC Corporate Plan.  
Research Manager finally arrives
In mid April 2008 our Research Manager finally arrived.  Since then we have developed more detailed plans to deal with the priority references to review the Penal Code and Criminal Procedure Code.  Work is progressing on an Issues Paper covering most aspects of the Penal Code, and we expect to be able to publish the paper in November this year.  Research staff were given specific responsibilities to research and write sections of the Issues Paper.  This work entails considerable guidance and support for the legal officers so they can identify relevant issues and options for reform, as well as communicate these matters in an accessible style.

  Following publication of the issues paper we will commence a program of consultation on the Penal Code, and work to identify issues and options for reform in the areas of sentencing and criminal procedure.

We took advantage of the Trade Show held in Honiara in early July to canvass public comment on another reference to examine ownership and use of land below high water and low water mark.  This reference requires further research however the responses given to the issue during the Trade Show are an invaluable source of information for the reference.

Having an additional adviser working as the research manager means we can focus on identifying and documenting effective methodologies to carry out reviews and complete references. As law reform is a relative new process in Solomon Islands in practice this means trying out a range of strategies to see whether they will work.

As work progresses on the references we are working hard to build the skills and capacity of our legal research team.  The skills required of a policy lawyer are qualitatively different to the skills used as a legal adviser or litigator.  It is important that the legal research staff develop the capacity and confidence to critically assess laws and formulate options for reform that are appropriate for the social, political and legal context of Solomon Islands. 

Administration staff

The contribution made by our administration staff cannot go unmentioned.  They are  vital to the day to day running of the LRC office, especially in an environment which can provide challenges in terms of available office resources and reliable utilities and services.  We were fortunate to attract a very talented young female Office Manager who commenced in February having just graduated from University with a BSc in IT and Public Administration.  We put in a lot of effort adjusting our establishment posts, and carefully identifying the skill set we wanted so that our Office Manager would be able to look after our IT and keep all of us connected and functioning.  It has been a great success.  Our new clerk commenced in June this year, and again she is a valuable and cherished asset to our team. 

Consultation challenges

The Commission expects to be releasing its first Issues Paper on the Penal Code in November this year.  Designing and implementing the consultation process is a substantial challenge.  The Solomon Islands contains over 900 islands, with 9 provinces and stretching from the Shortland Islands next door to PNG in the North down to the Santa Cruz Islands which are closer to Vanuatu than the capital of the Solomons.  It covers 1.35 million square kilometres of sea with a total land area of 27,556 square kilometres.  The total sea area is roughly the same size as Australia; the total land area is approximately that of Portugal.  It is estimated that 347 islands are populated.

To give an idea of the geographical distance, if one were to place the western end of the Shortland Islands on London, the eastern end of Solomon Islands would stretch to Siberia.  North to south, the territory would stretch from London to the Canary Islands.  

It is estimated that 85% of people living in the Solomons continue to live an agricultural or fishing based subsistence lifestyle in villages.   

Village life in the Solomon Islands is very different and far removed from life in the capital Honiara.  Communication is limited, there are no phones, apart from very limited mobile coverage in the provincial capitals.  Messages can be sent over SIBC (Solomon Islands Broadcasting Authority), and the LRC plans to broadcast a series of programs to introduce people to the work of the Commission.  This will include introducing themes related to criminal law including: what is criminal law; criminal law and corruption; gender based violence and the Penal Code; children and the Penal Code; and public health issues in the Penal Code.  It is yet to be determined how successful these programs will be since not all villagers have access to a radio.  However, the oral tradition of passing on information from person to person is assuredly effective in Solomon Islands.  It is affectionately called the ‘coconut telegraph’ and we will have to rely on it to a certain extent to get our message out across the miles.  

The LRC plans to advertise well in advance of the timing of the programs so that people can tune in.  In addition, full texts of the programs will be printed in the local paper, both in English and in Pijin.  Newspapers in the Solomon Islands are read cover to cover and shared amongst people, especially in the Provinces, so it is hoped over time our message will be spread far and wide..  

Other ways of getting in touch with people in the villages include sending messages through the church network, and providing information to the provincial presidents of the National Council of Women.  Luckily we are well connected with both organisations and are assured of their support when we commence our consultations.   

People in the villages primarily speak their local language.  Pijin is usually learned at school and used for intergroup communication.  If English is spoken at all, it will be their third language.  Understanding of the criminal justice system in the provinces is extremely limited.  As well, public confidence in the police, perceptions about state authority, and the court system has been affected by the social and political unrest and the “tension time”.  All of this presents an immediate challenge in communicating difficult western legal concepts in pijin.  To give an example, the LRC lawyers have attended community outreach programs run by RAMSI where we have explained the relationship between the Solomon Islands Constitution and other laws as “mami” law or the mother law that sits above all the other laws. 

The Commission plans to begin the consultation process around the Penal Code Issues Paper by broadcasting a program that introduces the Law Reform Commission.  The text was translated into Pijin by the bible translators group.  To give you a sense of the language, the opening sentence “This is a program to introduce the Law Reform Commission” translates into “Dis wan hemi stori fo helpem yumi fo save abaotem Komison fo Stretim Baek Lo long Solomon Aelan”.  I love the visual nature of the language, straighten back laws.  

The UNDP have an internet project running called “people first” where there are sixteen internet stations around the provinces where people can send and receive email messages.   How the Commission utilises the limited Internet coverage in the Solomon Islands is yet to be determined.   This is a very basic service and there is no confidentiality for any of the emails because you send an email to the collective address: seghe@pipolfastem.gov.sb to reach someone living in Munda.  In anticipation that people might be able to send submissions via email (and for people in Honiara this is an option) we have a dedicated email address lawreform@lrc.gov.sb.   

Balancing people’s expectations against the time that it will take the Commission to progress the review of the Penal Code and Criminal Procedure Code is an issue that needs to be carefully managed.   

Relationships with regional Law Reform Commissions and NGOs

The Solomon Islands Commission is very grateful for the support and generosity of the ALRC, NSW LRC and NZ Law Commission.  During 2007 I met with Alan Kirkland of the ALRC on a couple of occasions while travelling through Sydney.  In the Solomon Islands Michelle Gardiner and Pamela Wilde, both legal policy officers from NSW Attorney-General’s department were and are fantastic sounding boards and have been enthusiastic supporters of the Solomon Islands Commission.  
As you can see, we are just beginning to understand and grapple with the challenges of setting up and maintaining a LRC in Solomon Islands.  The one most outstanding feature of our organisation, and indeed of many fledgling agencies in the Solomon Islands, is that what we lack in experience is more than made up in enthusiasm and dedication.

� Solomon Islands, Parliamentary Debates, National Parliament of Solomon Islands, 24 January 1994, page 493, Jackson Piasi, Minister for Justice.





